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have been equally within the defendant's contemplation as within the 
plaintiff's. The problem is really a more elemental one than any 
application of the rule of Hadley v. Baxendale. 8 It rather concerns 
the fundamental burden placed upon the plaintiff of proving damage 
which is precedent to his right of recovery of more than nominal 
damages. 

S. L. H. 



Partnership — Rights of Creditors in Separate Property 
Used as Property of a Partnership by Holding Out. — A dis- 
cussion of this question is suggested by a case recently decided by 
the Supreme Court of Appeals of Virginia, Johnson v. Williams, et 
al. 1 Should the firm creditors have a priority in the property used 
as firm property is the issue presented. This involves the applica- 
tion of the rule finally settled in England by Lord Eldon, that the 
joint fund should first be distributed among the joint creditors, the 
separate property first among the separate creditors, each class hav- 
ing a right in any surplus of the other. Some courts have 
decided it in the negative, others in the affirmative. A Massachu- 
setts decision, Broadway National Bank v. Wood, 2 is illustrative of 
the former, and a Wisconsin case, Thayer v. Humphrey, 8 of the 
latter. We will consider the argument for each separately. 

The reasons for denying a priority to firm creditors in separate 
property used as firm property by an ostensible firm may be briefly 
stated as follows: This priority exists only by virtue of the equity 
existing between partners, inter se. That is, each partner has a right 
to insist that firm assets shall be used to pay firm debts. This arises 
from the agreement of partnership. Parsons,* in his work on part- 
nership denies this and insists that it arises from the separate liability 
incurred as a result of being a partner. The cases do not bear him 
out in this view, and we can dismiss it without further notice. In 
the case of an ostensible partnership there is no agreement, and hence 
nothing out of which an equity can flow. The firm creditors have 
no claim to priority of their own strength, and if they have no deriva- 
tive claim for want of a partner's equity, they can have no priority. 
There are no cases which attack this reasoning. Its strength lies in 
its simplicity. One other point is taken up, estoppel. The Virginia 
court says, while the person held out is estopped to deny his liability 
to creditors as a partner, between the partners themselves there is 
no such estoppel. To quote the language of Judge Buchanan, "There 
can be no equitable estoppel between parties where neither has been 



•9 Ex. 341. 

'68 S. E. 410 (Va. 1910). 

•165 Mass. 312 (1896). 

•91 Wis. 276 (1895). 

4 Parsons, Jas., on Partnership (2nd edition 1899), §i°9, at page 5"- 
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misled by the conduct of the other. To hold, as some courts do, that 
they or either of the members of the ostensible partnership are 
estopped to deny that the property in the possession and use of the 
ostensible firm is partnership property, is to ignore, as it seems to 
us, the principles upon which the doctrine of equitable estoppel is 
based and to declare equities between the ostensible partners which 
have no existence in fact." 

The cases which favor a priority have not the niceties of reason- 
ing exhibited by the other cases. The courts seem to have decided on 
abstract justice and then seized on the doctrine of equitable estoppel 
to substantiate their views. In New York, 6 where the question 
seems to have been first presented, the court expressly admitted that 
no right to priority could be derived through the nominal partners. 
The rights of the attaching creditors must rest upon the legal in- 
ability of the separate owner, who allowed the ostensible firm to use 
the property as firm assets, to deny that the firm creditors could not 
assert it was firm property. The soundness of this doctrine depends 
on the presence of all the elements of an equitable estoppel. Bige- 
low, 8 in his treatise says in order to constitute an estoppel by con- 
duct there must be (i) a false representation or a concealment of 
material fact; (2) the representation must have been made with 
knowledge of the facts; (3) the party to whom it was made must 
have been ignorant actually and permissibly of the truth of the 
matter; (4) it must have been made with the intention that the 
other party should act upon it; (5) the other party must have been 
induced to act upon it. These requirements are satisfied with the 
possible exception of the fourth. Intention is a difficult thing to get 
at, but on the theory that a man must intend the natural and probable 
consequences of his act, we can say the intention was present. 

A difficulty arises when we consider who is bound by the estop- 
pel. As Hillman v. Moore, 7 points out, in Kelly v. Scott, supra, the 
contest was between the assignee of the separate owner and the firm 
creditors, and an estoppel is binding upon the parties and their 
privies; but when separate creditors enter the dispute as is usual, 
how can you bind them? Probably the leading case advocating an 
estoppel is Thayer v. Humphrey, 8 mentioned above. Marshall, J., 
in his opinion says the estoppel should exist "to prevent fraud 
and promote justice between man and man in the administration of 
human affairs." To show what ought to be the law is the law, he 
cites two English decisions : In re Rowland and Crankshaw, 9 and ex 
parte Hayman. 10 These cases apparently support this view. Bur- 
dick," in his works on partnership contends, that they are decided 

"Kelly v. Scott, 49 N. Y. Appeals 595 (1872). 

'Bigelow on Estoppel (4th edition 1886), ch. 18, at page 552. 

'3Tenn. Ch. 454 (1877). 

'91 Wis. 276 (1895). 

•L. R. 1 Ch. App. 421 (1866). 

"8 Ch. Div. 11 (1878). 

"Burdick on Partnership (2nd Ed.) ph. 2, p. 76. 
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under an English statute, creating the doctrine of reputed owner- 
ship. This is somewhat doubtful since one case expressly denies 
that the decision has anything to do with reputed ownership, and the 
other case insists that the foundation of the judgment was really the 
doctrine in question. There is no attempt to discredit the objection 
of Hillman v. Moore, supra, that the estoppel cannot bind the sepa- 
rate creditors. Furthermore, it is asserted that the ostensible mem- 
ber of such partnership can avail himself of the estoppel. The 
argument in the principal case shows the fallacy of that by pointing 
out, that he has not been misled and there is no ground for an 
estoppel. 

The doctrine denying priority, which, as we have pointed out, 
is based on better reasoning, has met with more general approval 
in this country. The courts in Pennsylvania have expressly approved 
of it in Scull's Appeal, 12 and Bixler v. Kresge. 18 The question of 
estoppel is not taken up in these cases, so there is no ruling on that 
point. In Scull's Appeal the court expresses a doubt as to whether 
there was any holding out. If there was none, the case is useless 
for our purposes. As before noted, Massachusetts and Tennessee 
take this view. Virginia is the most recent acquisition. On the 
other hand the Wisconsin view of Thayer v. Humphrey, supra, has 
been followed in Michigan in the case of Van Kleeck v. McCabe." 

E. S. McK. 



"US Pa. 141 (1886). 
"169 Pa. 405 (1895). 
"87 Mich. 599 (1891). 



